 J. Mark Ramseyer and Eric B. Rasmusen,   http://pacioli.bus.indiana.edu/erasmuse/jbook/jbook.htm
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  Judicial Independence in Civil Law Regimes: Econometrics from Japan. , Journal of Law, Economics, and Organization (1997) 13: 259- 286. Also published in Japanese as ``Judicial Independence in a Civil Law Regime: The Evidence from Japan'' in Leviathan: The Japanese Journal of Political Science (1998) 22: 116-149.    We examine judges who began their careers 1961-65, focussing on the Class of 1965. If the promotion process is politicized, the marginal impact of individual politically deviant cases will decline over the course of a judge's career, since the political opinions of older judges have already become clear to the administration. This does seem to be the case.  

 ``Why the Japanese Taxpayer Always Loses,'' Southern California Law Review, 72: 571-596 (January/March 1999) . The tax office wins most cases in Japan. We think about why this might be. We find that although judges who rule in favor of the taxpayer do not suffer in their future careers, if the loser-- whether government or taxpayer-- appeals and wins, the reversed judge's career does take a turn for the worse. This implies that the government cares more about accurate judging than about pro-government judging. 
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  ``Why is the Japanese Conviction Rate So High?'' Journal of Legal Studies , January 2001) 30: 53-88. Conviction rates are high in Japan. Why? We suggest it is because Japanese prosecutors are understaffed. If they can afford to bring only their strongest cases, judges see only the most obviously guilty defendants, and high conviction rates would then follow.   

``Why Are Japanese Judges so Conservative in Politically Charged Cases?''  American Political Science Review, 95: 331-344 (June 2001).   Japanese judges routinely implement the policy preferences of the long-time ruling Liberal Democratic Party (the LDP).   To test the effect of a judge's decision on his job assignments, we simultaneously hold constant several proxies for effort, intelligence, seniority, and political bias. Judges who defer to the LDP in politically salient disputes do better than those who do not defer. Judges who enjoin the national (but not local) government more frequently suffer in their careers. Moreover, lower-court judges do not suffer merely because the Supreme Court reverses them; they suffer only if the Court reverses them in the most sensitive political cases. 
Measuring Judicial Independence: The Political Economy of Judging in Japan, University of Chicago Press,  2003.   This brings together all our previous findings, redoes all the regressions and adds marginal coefficients instead of simple ones,  adds more discussion of institutions and history,  adds a new chapter comparing pre-war Japan, modern Japan, and the United States and discussing the difference between judges and bureaucrats in Japan and elsewhere.
Balancing Independence and Responsibility
American Federal Judges:  Appointed for life by the President, with Senate approval,  as a trial judge, appellate judge, or supreme court judge, with only modest chances of promotion.
American State Judges:  A variety of schemes. Supreme court judges  are often appointed by the governor, for life or fixed terms, sometimes with retention elections, sometimes after nomination by panels of lawyers. Lower court judges  are often elected for fixed terms. 

Japanese Judges:  Supreme court judges are appointed by the Prime Minister.  Lower court judges are appointed, in effect, by  a judicial central organization (the Secretariat)  to serve till age 65, immediately on starting their legal careers, and then rotated to different assignments until retirement. 

   Successful and Ordinary Judges

            I.                       II.

                  Successful Judges
                    The Class of 1965

A.  Personal data
                  Minimum
Mean   Maximum          Minimum
Mean   Maximum


Starting age
23
26.84
32

24
29.85
38


Male
 0
  .96
 1

 0
  .91
 1


Tokyo U
 0
  .76
 1

 0
  .2
 1


Kyoto U
 0
  .12
 1

 0
  .036
 1


Opinions/year
 0
 4.02
16.5

 .16
 1.75
 7.82

B.  Fraction of career in various posts as of 1990 (not mutually exclusive)

                         Minimum  Mean   Maximum       Minimum      Mean      Maximum


Tokyo 
 0
  .52         .89

0
 
 .23
 
.88


Osaka
 0
  .14 
  .73

0
  
  .07
  
.56


Secretariat
 0
  .17
  .58

0
  
  .01
  
.12


Other nonjud’l
 0
  .12
  .78

0
  
  .08 
         .56


Branch offices
 0
  .04 
  .19

0
  
  .15
 
 .58


n

 25
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The Careers of Two Judges

Katsuya Onishi, an exceptional judge. Born in 1928.  Kyoto University graduate.  1953: Kyoto District Court (DC).  1958: Secretariat.  1961: Hakodate DC. 1964: Secretariat.  1968: Tokyo DC.  1970: Osaka High Court (HC).  1971: Osaka DC, sokatsu.  1974: Tokyo DC.  1974: Tokyo DC, sokatsu.  1975: Secretariat.  1985: Kofu DC (Chief Judge).  1986: Tokyo HC, sokatsu.  1986: Secretariat (Secretary General).  1989: Tokyo HC (President).  1991: Supreme Court.


Masakazu Kuwamori, a typical judge. Born in 1926.  No university information.  1953: Yamaguchi DC Branch Office.  1957: Osaka DC.  1960: Sendai HC. 1962: Sendai DC.  1963: Nagasaki Family Court.  1968: Osaka Family Court.  1970: Osaka DC sokatsu.  1971: Fukuoka DC, sokatsu.  1974: Fukuoka HC.  1977: Osaka HC.  1979: Fukuoka DC Branch Office (Chief).  1985: Tokushima DC (Chief Judge).  1986: retired (notary public).

   Members of the Supreme Court in 2001

	
	
	
	
	
	

	Judge
	Year of appointment
	Year of

birth
	Age at

appointment
	University
	Background

	
	
	
	
	
	

	Chikusa  
	1993
	1932
	61
	Tokyo
	Judge

	
	
	
	
	
	

	Kawai
	1994
	1932
	62
	Kyoto
	Judge

	
	
	
	
	
	

	Ijima
	1995
	1932
	62
	Kyoto
	Bureaucrat

	Fukuda
	1995
	1935
	60
	Tokyo
	Bureaucrat

	Fujii
	1995
	1932
	63
	Kyoto
	Judge

	
	
	
	
	
	

	Ohde
	1997
	1932
	65
	Tokyo
	Bureaucrat

	Kanatani
	1997
	1935
	62
	Kyoto
	Judge

	Yamaguchi (chief justice)
	1997
	1932
	64
	Kyoto
	Judge

	
	
	
	
	
	

	Kitagawa
	1998
	1934
	63
	Nagoya
	Judge

	Kameyama 
	1998
	1934
	64
	Tokyo
	Judge

	
	
	
	
	
	

	Okuda
	1999
	1932
	66
	Kyoto
	Professor

	Kajitani
	1999
	1935
	64
	Tokyo
	Bar

	
	
	
	
	
	

	Machida
	2000
	1936
	63
	Tokyo
	Judge

	Fukazawa
	2000
	1934
	66
	Chuo
	Bar

	
	
	
	
	
	

	Hamada
	2001
	1936
	64
	Tokyo
	Bar

	
	
	
	
	
	

	
	
	


 Highest Judicial Positions Attained as of 1989

by Classes of 1960 and 1961 (Percentages in Parentheses)

Position



Non-YJL Judge

YJL Judge

High Court President 
       1 (1.27)
         1 (2.63)
D. Ct. (or Family Ct.) Chief Judge 6 (7.59)
         4 (10.5)

High Court Judge                           48 (60.8)          24 (63.2)

District Court Judge
      22 (27.8)
         7 (18.4)

Family Court Judge 
       2 (2.53)            2 (5.26)

Total
     79 (100)
          38 (100)

THE  JAPANESE CONSTITUTION

   Article 9:  ''land, sea, and air forces, as well as other war potential, will never be maintained.  The right of belligerency of the state will not be recognized.''

   Article 27:  ''All people shall have the right and the obligation to work. ... '' 

Article 27:  '' ...  Children shall not be exploited.'' 

 Article 25:  ''In all spheres of life, the State shall use its endeavors for the promotion and extension of social welfare and security, and of public health.''  

 Article 25:  ''All people shall have the right to maintain the minimum standards of wholesome and cultured living.''   

THE POSTWAR CONSTITUTION OF JAPAN (1947)

Article 76: The whole judicial power is vested in a Supreme Court and in such inferior courts as are established by law. 2) No extraordinary tribunal shall be established, nor shall any organ or agency of the Executive be given final judicial power. 3) All judges shall be independent in the exercise of their conscience and shall be bound only by this Constitution and the laws.

Article 77: The Supreme Court is vested with the rule-making power under which it determines the rules of procedure and of practice, and of matters relating to attorneys, the internal discipline of the courts and the administration of judicial affairs. 2) Public procurators shall be subject to the rule-making power of the Supreme Court. 3) The Supreme Court may delegate the power to make rules for inferior courts to such courts.

Article 78: Judges shall not be removed except by public impeachment unless judicially declared mentally or physically incompetent to perform official duties. No disciplinary action against judges shall be administered by any executive organ or agency.

Article 79: The Supreme Court shall consist of a Chief Judge and such number of judges as may be determined by law; all such judges excepting the Chief Judge shall be appointed by the Cabinet. 2) The appointment of the judges of the Supreme Court shall be reviewed by the people at the first general election of members of the House of Representatives following their appointment, and shall be reviewed again at the first general election of members of the House of Representatives after a lapse of ten(10) years, and in the same manner thereafter.

Article 80: The judges of the inferior courts shall be appointed by the Cabinet from a list of persons nominated by the Supreme Court. All such judges shall hold office for a term of ten(10) years with privilege of reappointment, provided that they shall be retired upon the attainment of the age as fixed by law. 2) The judges of the inferior courts shall receive, at regular stated intervals, adequate compensation which shall not be decreased during their terms of office.

THE POSTWAR CONSTITUTION OF JAPAN (1947)

Article 76: The whole judicial power is vested in a Supreme Court and in such inferior courts as are established by law. 2) No extraordinary tribunal shall be established, nor shall any organ or agency of the Executive be given final judicial power. 3) All judges shall be independent in the exercise of their conscience and shall be bound only by this Constitution and the laws.

JAPAN: THE 1889 MEIJI CONSTITUTION

CHAPTER V. THE JUDICATURE

     Article 57. The Judicature shall be exercised by the Courts of Law according to law, in the name of the Emperor.  (2) The organization of the Courts of Law shall be determined by law.

     Article 58. The judges shall be appointed from among those  who possess proper qualifications according to law. (2) No judge shall be deprived of his position, unless by way of criminal sentence or disciplinary punishment.  (3) Rules for disciplinary punishment shall be determined by law.

UNITED STATES:  THE 1789 CONSTITUTION

Article. III.  Section. 1. The judicial Power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services a Compensation, which shall not be diminished during their Continuance in Office.

