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Abstract:

In the 2011 Intermountain  case the IRS wished to interpret “omits from gross income” to mean “reports but understates gross income” and extend the period for audit of understated capital gains from three years to six.  It took that position without notice-and-comment and in the context of the hot pursuit of a particular tax shelter. After losing in tax court special review, with all 13 Tax Court judges concurring, the IRS made the motions of going through notice-and-comment to get Chevron deference on appeal. Neither the IRS nor anybody else seems to have paid much attention to why Congress might choose one statute of limitations over another. Rather than looking at costs and benefits, the lawyers have been looking at the meaning of words and at how much deference is owed to unargued assertions. There exist obvious reasons why Congress would choose a shorter audit time for understatements than for omissions, however, reasons which are crucial to the interpretation of the statute and whose neglect bears heavily on the question of whether the IRS has devoted more resources to study, used more expertise, listened more to outside comment, and been equally as impartial as the courts.  The case provides good reason for not providing even Chevron’s level of deference to Treasury interpretations of statutes, much less to expand Chevron deference to interpretation adopted to win particular lawsuits. 
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Formerly titled: “Intermountain and Chevron”. 

“Your  gain is reduced by your basis … so you'll need to keep those records for at least three years after you file the return reporting their sales.”

I.  Introduction


Tax code section 6501(a) says that in general the IRS cannot audit a taxpayer more than three years of when the tax is due.  There are exceptions, though, including sections 6501(e)(1)(A) and 6229(c)(2), which give the IRS six years (hereafter, “the six-year limit”) if the taxpayer 
 “omits from gross income an amount properly includible therein which is in excess of 25 percent of the amount of gross income stated in the return.”

  In Intermountain, the IRS waited more than three years but less than six years to question whether Intermountain had reported too low an asset basis in computing its capital gains tax. The question before the courts was whether “to state too high a basis” is “to omit from gross income”. 
   This is complicated because under the Chevron doctrine federal courts are supposed to approve any executive branch rule that is not “arbitrary and capricious” if it went through the notice-and-comment process, and perhaps even if it is just the unconsidered personal view of the agency head.   Here, after losing in Tax Court and losing by the concurrence of all 13 available Tax Court judges in a review of that decision, the IRS issued new regulations making six years the limit. It then successfully pleaded for Chevron deference to those new rules in its appeal to the D.C. Circuit. 


Thus, a second issue is whether the D.C. Circuit correctly gave Chevron deference to the new rules, as opposed to using its own judgement as to how the statute should be interpreted. 


This paper will not look fully at either question. Instead, I will focus on the policy issue of whether the statute of limitations should be three years or six. This, however, leads naturally to consideration of how the IRS actually made the decision, which in turn illuminates the difference between the various theories of how much the courts should defer to executive branch decisions. Much has been written on Chevron from a purely legal point of view, but I will use the six-year audit limit as an example of the pitfalls of the Congressional delegation theory. 
    I will conclude that the D.C. Circuit was wrong to give the new rules Chevron deference. In arguing that, I will argue that there is strong reason to doubt whether the IRS gave careful consideration to how the statute should be interpreted.    

I will make three arguments, two entirely unmentioned in all the opinions I have seen (and, presumably, in the briefs for those cases) and one relating to a standard issue but from a new angle. First, Chevron deference is inappropriate in cases under litigation because it will lead to hasty and ill-considered executive rule-making unless any new rules are only applied prospectively, not retroactively. Second, the six-year limit itself an example of a hasty and ill-considered rule, because the rule-making process was so cursory that it failed to notice costs that will affect millions of taxpayers.  Third, strict Chevron deference is a good rule for lower courts but not for the Supreme Court, where it should be purely prudential, since it makes sense only as a filtering rule, an administrative convenience. 

I. The Six-Year Limit Is a Hasty and Ill-Considered Rule.  
   I will not address the legal interpretation of the statutory language based on cases (e.g. Colony) and the meaning of words outside of the particular context of the statute (e.g., the dictionary definition of “omit”).
 I will point to the policy arguments and possible motivation of the rule to illustrate how the IRS regulation is a hasty and ill-considered response to litigation.
A. Tax Advisors and Even the IRS Website Thinks the Statute of Limitations Is Three Years for Capital Gains Basis, Not Six. 


  Tax advisors routinely advise taxpayers to retain records of how much an asset cost until the asset is sold, so the capital gains tax (or business income tax) can be computed, and then for three years afterwards to use if there is an   audit. They mention the six-year statute of limitations too, but never (as far as I have seen) in connection with capital gains.  The epigraph of this paper gave one example. Here are two more. 
“Capital gains and losses. Your gain is reduced by your basis – your cost (including all commissions) plus, with mutual funds, any reinvested dividends and capital gains. But you may have bought that stock five years ago and you’ve been reinvesting those dividends and capital gains over the last decade. And don’t forget those stock splits. You don’t ever want to throw these records away until after you sell the securities. And then if you’re audited, you’ll have to prove those numbers. Therefore, you’ll need to keep those records for at least three years after you file the return reporting their sales.”


“Keep canceled checks and invoices for any permanent home improvements until you sell your house; you may be able to reduce your taxable capital gains if any. Then, save papers that support the profit you realize on the house sale for three years after the tax year in which the house is sold, especially if you defer tax liability by rolling over any gain into another home.”


The most compelling example is from the IRS itself, on the main taxpayer information webpage dealing with record-keeping: 
“How long should the records related to a business or other long-term asset be kept?
In the case of an asset, records related to the asset should generally be kept for as long as you have the asset plus three years.  If the asset was exchanged, the basis for the new asset may include the exchanged asset so the records for both assets will need to be retained until the new asset is disposed plus three years from the file date of the tax return for the year of disposition.” 

 
 Thus, the universal industry custom--- the universal interpretation of those practising in the field--- is that the six-year Limit is wrong--- so wrong that they do not even discuss it being a possibility. If we thought of using the logic of the common law, which is to look at the customs of the nation, the market, or the industry, a judge who is “discovering the law” would fail to find any support for the six-year Limit. It is an unfilled gap in the law only  insofar as the issue has never been formally written down in a court reporter; many many people have looked at the specific issue of how long the statute of limitations is for underestimating capital gains and failed to see any gap at all. And they did not look at the issue from mere theoretical interest: advisors have staked their professional reputation on it, apparently without even believing they were at risk of giving bad information, and clients have taken decisions that if wrong would cost them money, not just loss of an argument. 
 Tax lawyers will protest that these examples from the web are not good evidence for what people think the law is, because they were written by tax advisors, not as legal advice by tax lawyers. That is a misguided criticism. Industry custom, or the common law, is not what lawyers think; it is what the people subject to the law think. If tax accountants all believe X, but tax lawyers, after research, say, “Maybe X, Maybe Y,”, I would take what the tax accountants say—which is what people actually rely on, rather than the unasked opinions of lawyers--- as industry custom. People are well aware, too, that the advice of lawyers is usually biased towards avoiding losing in court and ignores the likelihood of going to court and, most importantly, the burden to the person or business of excessively cautious compliance. It’s easy for the lawyer to say, “Keep your records forever, to be on the safe side.” The lawyer only gets in trouble if he says you can throw them away and you need them later. He doesn’t have the bother of keeping the records. A good lawyer will help his client decide how much risk to take, rather than avoiding all risk, but not all lawyers are good. 
B.  As a Result, Millions of Taxpayers Will Have Trouble Justifying the Incomes They Have Truthfully Reported. 
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	  Size of
adjusted gross
income
	Number of
returns
	Amount ($1,000's)
	Amount per return
($1,000's)
	Number of
returns
	Amount ($1,000's)
	 Amount per return
($1,000's)

	All returns, total
	8,052,357
	495,146,902
	61
	12,356,862
	28,568,091
	2

	   No adjusted gross income
	167,165
	16,211,373
	97
	671,617
	1,681,931
	3

	   $1 under $5,000
	333,525
	666,441
	2
	548,698
	1,122,706
	2

	   $5,000 under $10,000
	265,651
	882,733
	3
	454,279
	982,586
	2

	   $10,000 under $15,000
	290,979
	1,157,165
	4
	437,900
	949,613
	2

	   $15,000 under $20,000
	266,008
	1,341,121
	5
	416,622
	935,460
	2

	   $20,000 under $25,000
	253,343
	989,952
	4
	394,476
	885,153
	2

	   $25,000 under $30,000
	265,084
	1,155,233
	4
	363,290
	815,983
	2

	   $30,000 under $40,000
	483,068
	2,411,608
	5
	707,196
	1,540,529
	2

	   $40,000 under $50,000
	497,808
	2,599,759
	5
	742,461
	1,672,380
	2

	   $50,000 under $75,000
	1,189,872
	8,820,188
	7
	1,808,131
	4,116,763
	2

	   $75,000 under $100,000
	1,040,687
	10,441,558
	10
	1,470,526
	3,295,844
	2

	   $100,000 under $200,000
	1,809,028
	31,373,156
	17
	2,698,869
	6,244,055
	2

	   $200,000 under $500,000
	845,157
	50,087,997
	59
	1,237,222
	3,191,168
	3

	   $500,000 under $1,000,000
	198,294
	39,960,452
	202
	261,737
	723,802
	3

	   $1,000,000 under $1,500,000
	57,774
	25,678,595
	444
	65,668
	185,923
	3

	   $1,500,000 under $2,000,000
	26,060
	18,116,373
	695
	27,563
	78,328
	3

	   $2,000,000 under $5,000,000
	42,022
	57,784,277
	1,375
	37,799
	108,889
	3

	   $5,000,000 under $10,000,000
	12,012
	43,963,843
	3,660
	8,444
	24,371
	3

	   $10,000,000 or more
	8,820
	181,505,077
	20,579
	4,363
	12,607
	3

	Source: IRS, Statistics of Income Division, July 2010
	
	
	
	
	
	



In 2008, 142 million personal income tax returns were filed.
 8 million had a net gain reported on Schedule D, and 12 million a net loss.  5 million of those with net gains and 8 million with net losses had incomes of less than $100,000. This does not include corporations and trusts, which also pay tax on capital gains.

Table 1:   Schedule D, Form 1040 Capital Gains and Losses 
by Size of Adjusted Gross Income, Tax Year 2008
  As a result, 20 million people per year will find that they should have kept basis records for six years instead of three. If it is different people each year, that would amount to 60 million people in trouble (not counting corporations and trusts).
 We would expect many taxpayers who report capital gains and losses, perhaps most, to  report them every year, so  there must be a lot of double counting. Let us estimate, then, that 30 million people will be subject to more years of audit risk than they thought.  Of those, many will keep records longer than the minimum required by law. I will guess that 2/3 of people do keep them six years anyway (since so many of us never get round to throwing out what we believe is useless old junk). That leaves 10 million people at risk. This is rough estimate to be sure, but nobody else has even tried to do this, so it is the best estimate. Where no soldier dare to go, each man must be his own sergeant. 

You might think that the number should be much lower than 10 million since the six-year limit only applies if the omission is more than 25% of gross income, and probably (I don’t know of any public data source that would tell us) most taxpayers don’t have capital gains that big.  True, unless a taxpayer is selling a house or a business, the capital gain is unlikely to be more than 25% of income. Even then, IRC §121 gives anexclusion for capital gains on sale of one’s principal residence.  Probably most net capital losses are under $3,000 because of the IRS limit on offsetting other income.  The problem is that the taxpayer not only has to be exempt from the six-year limit, he has the burden of proving he is exempt. Thus, if I have a $100,000 income and I claim a $2,000 capital loss from selling stock for $30,000 that I bought for $28,000, I need to prove to the IRS that I bought the stock for $28,000, and not for $0.
 
     The sudden extension of the time taxpayers think they need to keep records does not mean that millions of people will have to pay unjustified taxes and penalties even though they correctly reported their capital gains income and have merely discarded their records. The law does not impose specific record-keeping requirements on the taxpayer  for the basis for capital gains, and in particular does not require evidence to be recorded concurrently with the income. An important exception is the relatively new rules requiring security transaction records to be kept by the broker.
    Thus, in my example above, I would not have to pay taxes on $30,000 of capital gains just because I had not kept any records of my purchase price. Rather, I would have to track down the stock prices at the times I purchased the stock and present reasonable evidence to the IRS, or take the matter to Tax Court (or other federal courts, to get a refund) if the IRS unreasonably demanded particular evidence.  

C. Even Once Taxpayers Have Adjusted, the Six-Year Limit Will Impose Heavy Costs

      Once tax advisors and taxpayers have adjusted to the idea that certain records need to be kept for six years, the costs will be different. Taxpayers will, unless the record-keeping cost is higher than the expected cost of finding evidence of the basis ex post the audit, begin to retain their basis records for six years instead of three.
 
    I need to find a way to estimate the cost better, but let’s start with sheer guesses. First, there will be the fixed mental cost of learning that (a) some records need to be kept for six years, some for three and (b)in particular, capital gains records need to be kept for six years, and everything else for three. This is more than a doubling of the complexity of the recordkeeping time rules. I should find out how many steps the two regimes cost, using the methodology Turing developed for computer science to measure the size of a computer program (the necessary preliminary to his proof that particular tasks are “computable” or not). This fixed mental cost applies not just to taxpayer with capital gains, but to all taxpayers who keep records, since we have replaced the rule “all records need to be kept for six years” with the rule “all but one kind of tax record need to be kept for three years, and that one has to be kept for six.”  A taxpayer who itemizes his mortgage-interest deduction, for example, will need to learn whether that deduction is a 3-year-limit or a six-year-limit deduction. There are about 140 million personal income tax returns per year. If the extra mental effort is $1 per person, the total will be $140 million/year.  If we capitalize this at a real interest rate of 5%, this part of the cost of the six-year rule is 2.8 billion dollars ($140 million/.05).
 

The other part of the record-keeping cost is the cost of keeping records for an additional 3 more years. Part of this cost is the cost of the physical space or the computer disk space, but most of it is the mental cost of having to look over extra records to find particular information needed for any objective and the mental cost of remembering which records to retain and which can be thrown away. 


 Using our estimate of 30 million taxpayer-years of extra record-keeping, if the cost per taxpayer-year, if these two costs amount to $3/taxpayer-year, the total cost is $90 million/year, which when capitalized at 5% amounts to $1.8 billion dollars. 


Thus, the total cost of the six-year rule is $4.6 billion, at a very rough estimate. 

D. The Optimal Statute of Limitations Trades Off Detecting More Cheating against Incurring More Record-Keeping Costs.

Here, I should start with general considerations in Statutes of limitations. 


In Hoctor, a unanimous en banc 7th Circuit struck down an 8-foot-fence requirement as arbitrary when the Department of Agriculture required such a fence in interpreting its own regulations. Explaining why such precision goes beyond reasonable interpretation, Judge   Posner analogized to the number of years in a statute of limitations:   

The reason courts refuse to create statutes of limitations is precisely the difficulty of reasoning to a number by the methods of reasoning used by courts. Hemmings v. Barian, 822 F.2d 688, 689 (7th Cir.1987). One cannot extract from the concept of a tort that a tort suit should be barred unless brought within one, or two, or three, or five years. The choice is arbitrary and courts are uncomfortable with making arbitrary choices. They see this as a legislative function. Legislators have the democratic legitimacy to make choices among value judgments, choices based on hunch or guesswork or even the toss of a coin, and other arbitrary choices. When agencies base rules on arbitrary choices they are legislating, and so these rules are legislative or substantive and require notice and comment rulemaking, a procedure that is analogous to the procedure employed by legislatures in making statutes. The notice of proposed rulemaking corresponds to the bill and the reception of written comments to the hearing on the bill.


In Intermountain, the situation is different, because the interpretation does not have to choose a time limit along a continuum: it must be either three or six years.
  Nonetheless, the interpreter, either court or agency, must consider what a legislature would do. This matters whether the interpreter is trying to figure out legislative intent, figure out what plain but ambiguous language means, or must fill what are inescapably gaps.  


A statute of limitations is chosen more for practical reasons than for more profound reasons of justice. Indeed, it is a matter of finding the optimal amount of injustice. The very essence of a statute of limitations is that even if injustice has been done or a crime has undoubtedly been committed and proof is easy, the state will ignore it if it happened too long ago and will turn away the victim who tries to obtain redress. But there is good reason to turn him away.  In the typical case, if not his particular one, proof is too difficult. Moreover, the offense is old enough that rectifying it has become less useful, whether that rectification is civil damages or criminal punishment; life has moved on.

   Tax cases, however, are different from civil or criminal cases in one crucial particular: the main benefit of a short statute of limitations is the smaller effort required by the innocent.  “Innocent until proven guilty” does not apply; rather, the taxpayer has the burden of proving the claims he has made on his tax return. Thus, the longer the statute of limitations, the greater difficulty the citizen—not the state--- has in proving his case. 
   The optimal statute of limitations will trade off the cost of record-keeping against the injustice of unpaid taxes and the loss of legitimate government revenue.  The net benefit of having a length of time X starts small, rises, and then declines as eventually the cost of the extra record-keeping begins to exceed the benefit from less injustice.
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 E.  The Tradeoff between Compliance and Costs Is Good Reason For a Three-Year Limit for Tax Items that Require Taxpayer Recordkeeping and Six-Year for Items that Don’t. 


An example of lack of deliberate thought is the unintended consequence for small taxpayers.   In tax, statutes of limitations are all about burden of proof and recordkeeping, not about witness memories or lingering uncertainty. For some tax offences, the state has the burden of proof: unreported income.  For some, the taxpayer  does, but there is no concurrent recordkeeping: whether he is married, how many children he has, whether he is blind.   For still others, the taxpayer has the burden of proof,    but he has to keep burdensome records: charitable deductions, work-expense deductions, medical deductions--- and, most important for Intermountain, capital gains basis. 


There is good reason to have a much shorter statute of limitations for record-keeping offenses. For omitted income, there hardly needs to be a statute of limitations at all. A plumber taxpayer is not required to prove that he did not receive income from the Aardvark household, the Abdul household, the Abel household, and so forth through the phonebook. If the state can somehow find out ten years later that he did, it is unclear why he should not be made to pay his back taxes.  As far as his costs, go, however, practicality requires that the plumber prove his claims, but we should recognize that the requirement is burdensome. 
  Strangely, this reasoning seems to be absent in the lower-court briefs and opinions, even though it is central to the main precedent every brief and opinion mentions, Colony, which said: 


“We think that, in enacting § 275(c), Congress manifested no broader purpose than to give the Commissioner an additional two years to investigate tax returns in cases where, because of a taxpayer's omission to report some taxable item, the Commissioner is at a special disadvantage in detecting errors. In such instances, the return, on its face, provides no clue to the existence of the omitted item. On the other hand, when, as here, the understatement of a tax arises from an error in reporting an item disclosed on the face of the return, the Commissioner is at no such disadvantage. And this would seem to be so whether the error be one affecting "gross income" or one, such as overstated deductions, affecting other parts of the return. To accept the Commissioner's interpretation and to impose a five-year limitation when such errors affect "gross income," but a three-year limitation when they do not, not only would be to read § 275(c) more broadly than is justified by the evident reason for its enactment, but also to create a patent incongruity in the  tax law.” (Colony, at 356)


The problem is perhaps that legal argument is focused on the meaning of words rather than on congressional intent or on what is good policy. But of course the three cannot be separated cleanly. If Congress wrote, “omit from gross income”, and we are puzzled as to what these words mean, then even without going to legislative history, we can ask whether one meaning comports with good policy and the rest of the Tax Code and another does not. One meaning is “does not even mention a particular income source” and the other is “understates a particular income source”. Courts that have reached to the issue (instead of using Chevron deference) have reasoned that “to omit” does not mean “to understate”. But we can go further, as Colony does in the quotation above. What is the difference in whether an income source is left out or an income source is understated? There is one big difference, which creates two central policy considerations. 

 The big difference is that an omission leaves no paper trail, but an understatement does. The taxpayer has the burden of proof for claims that he received income of a certain level from a certain source. The IRS can examine the taxpayer’s evidence and reasoning. The taxpayer does not have the burden of proving he did NOT receive other income. The IRS has to find evidence that he received it. This is far more difficult for the IRS 


  The first implication is that enforcement requires a longer statute of limitations for income left out, such as sales of assets that are unmentioned in the taxpayer’s return, than for income understated, such as wrongly reported basis for the capital gain from such a sale. The understatement is like an overstated deduction, open to inspection, rather than like an unreported asset sale, for enforcement purposes. If only the IRS audits the return in time, it can catch the error. 

The second implication is that a longer statute of limitations places a heavier record-keeping burden on the taxpayer to disprove understatement than it does to disprove leaving out income. If the time limit is six years, the taxpayer must keep the records for six years to prove he is not understating. The longer statute of limitations imposes zero extra burden on him as far as leaving out income goes, because he is not required to keep records of what he does NOT earn, a silly thought even in concept.
 

  Implications of the Six-Year limit on Other Law, and Uncertainty

  The logic of the six-year limit would apply to any source of income, not just capital gains. If you report rental income, it seems you need to keep your records for six year. Maybe the special provision for businesses later in the statute does exempt this, though. No—it doesn’t, if one looks carefully. 
  So another sign of lack of consideration is neglect of the collateral implications. 

Does Whether the Law is Good Policy Matter, or Is It All Linguistics in the Law? 


Judge Richard Posner writes of the perils of reasoning by analogy. Two of his examples are the property law of oil and of radio. Courts analogized underground oil to wild animals because both could move from one piece of land to another, and applied the "rule of capture": first come, first served. This had disastrous effects, since if one person discovered oil on even a vast piece of land he owned, his neighbor could then drain it all by drilling wells on a small piece of adjoining land. 


"In the oil and gas case, as in all cases of reasoning by analogy, a sensible result requires attention to the considerations of policy that align the case at hand with one or another line of precedents. Failure to do that was what led to the mistaken application of the rule of capture to oil and gas." (Posner, p. 187). 


Another Posner example is the Brandeis decision in Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931). Copyright law included the right to charge a license fee for live performance of a piece of music. A hotel received radio broadcasts and transmitted the music to speakers in its rooms via wires. The Court reasoned that ... look it up.  Of course, the radio station benefited by having more listeners, just as it would have if each hotel room had had its own separate radio receiver. 

At page 201, Justice Brandeis for a unanimous U.S. Supreme Court:
    "The guests of the hotel hear a reproduction brought about by the acts of the hotel in (1) installing, (2) supplying electric current to, and (3) operating the radio receiving set and loudspeakers. There is no difference in substance between the case where a hotel engages an orchestra to furnish the music and that where, by means of the radio set and loudspeakers here employed, it furnishes the same music for the same purpose. In each, the music is produced by instrumentalities under its control."

 Note that this idea of looking at the purpose of statutes and precedents to resolve ambiguities is *not* the same as deciding what interpretation is the best policy. Many people believe that three years is too short a statute of limitations for tax audits. If so, the best policy would require us to interpret the ambiguity as a six-year limit, not a  three-year limit. Reasoning by analogy would be irrelevant--- the court would just seize on the ambiguity as a chance to make good policy. But ambiguity in a law is not the same as a gap in the law. The statute did say something about the statute of limitations for capital gains; the only question is what it said.
 


"Lawyers are like mathematicians in wanting to manipulate symbols, albeit verbal instead of mathematical ones, rather than to investigate the relevant phenomena, which are the social interactions that law regulations. (Posner, p. 248). 

Uptegrove Lumber v. Commissioner 204 F.2d 570, 573 (3rd Cir. 1953)  says


For there are many places throughout an income tax return where a taxpayer may make arithmetical errors or claim improper deductions with the result that his   tax liability is understated. If such errors are made in good faith at any place other than the gross income section, it is clear that the government must challenge them, if at all, within the normal three year limitation period. No reason appears or has been suggested why Congress would wish to allow a longer time to discover errors of the same type in the gross income section of the return.


Remarkably, there seems never to have been a rational argument for why “to omit” was ambiguous. The Uptegrove Court said that it was ambiguous, to be sure, but that seems to have been an olive leaf to the Tax Court. The Tax Court itself  does not explain why “to omit” is even ambiguous, much less that it means “to understate”. Rather, it cites in every case to precedent from previous cases, until we reach Owen-Fields Importing Co., Inc. v. Commissioner, 1950 Tax Ct. Memo LEXIS 42; 9 T.C.M. (CCH) 1030; T.C.M. (RIA) 50279(1950). In that case, the Tax Court seems to have missed the point, as can be seen from its holding: 

Regardless of whether, and to what extent, the commissions may have been deductible as a business expense in determining net taxable income, it is undeniable that their inclusion in cost of merchandise held for sale resulted in an understatement of, or omission from, gross income in excess of 25 per cent of the gross income reported. It follows that section 275(c) is applicable and that the deficiency in income tax is not barred by the statute.

 
Notice:  “it is undeniable that their inclusion in cost of merchandise held for sale resulted in an understatement of, or omission from, gross income. Quite right: nobody disagreed that it was either an understatement or an omission. The whole question was which it was. 


I might trace the lineage back, from the IRS position in Colony all the way back to the pitiful sentence above.  The IRS brief in Colony makes no attempt to explain why “to omit” means “to understate”: it merely asserts it and points to the Tax Court line of authority as being sound. http://rasmusen.org/special/intermountain/colony--IRS-brief.pdf. 
F. The Rulemaking Process Followed Here Has Been So Flimsy that Nobody Has Even Noticed These Arguments, Much Less Addressed Them. 
 
For the purpose of the present case, what matters is not so much whether the time limit should be six years or three as that the IRS rulemaking process completely failed to address the major issues in making policy in this area. Thus, the usual argument for Chevron deference fails. The courts may have done badly too, by focusing narrowly on language and not on meaning, but they have done no worse than the agency and perhaps better, since the agency’s expertise is supposed to be in policy, not law. 

 
The IRS didn’t do the cost-benefit analysis that “significant regulatory actions” require, even though millions of people are affected by this regulation. 


“It has been determined that this notice of proposed rulemaking is not a significant regulatory action as defined in Executive Order 12866. Therefore, a regulatory assessment is not required. It also has been determined that section 553(b) of the Administrative Procedure Act (5 U.S.C. chapter 5) does not apply to these regulations and because these regulations do not impose a collection of information on small entities, the Regulatory Flexibility Act (5 U. S.C. chapter 6) does not apply. Pursuant to section 7805(f) of the Internal Revenue Code, these regulations have been submitted to the Chief Counsel for Advocacy of the Small Business Administration for comment on their impact on small business.” 

   As we have seen, a back-of-the envelope calculation puts the cost at $4.6 billion, 20 million people affected each year. Thus, the six-year limit not only fails to be supported by the considerations that usually support Chevron deference, it also may be in violation of Executive Order 12866,  section 553(b) of the Administrative Procedure Act, and the Regulatory Flexibility Act. 

Executive Order 12866 says:
(6) Each agency shall assess both the costs and the benefits' of the intended regulation and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a regulation only upon a reasoned determination that the benefits of the intended regulation justify its costs.


(b) "Agency," unless otherwise indicated, means any authority of the United States that is an "agency" under 44 U.S.C. 3502(1), other than those considered to be independent regulatory agencies, as defined in 44 U.S.C. 3502(10).

(c) "Director" means the Director of OMB.

(d) "Regulation" or "rule" means an agency statement of general applicability and future effect, which the agency intends to have the force and effect of law, that is designed to implement, interpret, or prescribe law or policy or to describe the . procedure or practice requirements of an agency. It does not, however, include:…

  In the definitions section: 
(e) "Regulatory action" means any substantive action by an agency (normally published in the Federal Register) that promulgates or is expected to lead to the promulgation of a final rule or regulation. including notices of inquiry, advance notices of proposed rulemaking. and notices of proposed

rulemaking.

. (f) "Significant regulatory action" means any regulatory action that is

likely to result in a rule that may:

(1) Have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy. a sector of the economy, productivity, competition. jobs, the environment. public health or safety, or State. local, or tribal governments or communities;

(2) Create a serious inconsistency or otherwise interfere with an action taken or planned by another agency;

(3) Materially alter the budgetary impact of entitlements, grants, user fees. or loan programs or the rights and obligations of recipients thereof;

or

(4) Raise novel legal or policy issues arising out of legal mandates, the President's priorities, or the principles set forth in this Executive order. 
The Regulatory Flexibility Act (5 U. S.C. chapter 6)  says …
  A question I do not recall seeing addressed is whether Chevron deference is owed to agency interpretations arrived at in violation of statute or of executive orders. This depends on one’s theory of Chevron deference.  If the interpretation is arrived at in violation of an executive order, then it is presumably arrived at in violation of the will of the President. If it is arrived at in violation of a statute, then it is in violation of the will of Congress, and perhaps of the President (if he signed the bill). I will discuss theories of Chevron in the next section.  
 Why was the IRS so sloppy in its rule-making? –Because it was  making the rule to win a lawsuit.  

   In the particular case that might be at issue, the ability of the executive agency to guarantee victory by issuing a new regulation need not have bad consequences. The practical problem is that this ability will lead to regulations that are bad in the other cases to which the regulation must be applied. The courts will not go so far as to let the agency make a new regulation for each case, even though that might lead to a better (if even less just) result. Thus, one problem is that an agency, with the short electoral time horizon typical of the elected branches of government, may tailor a regulation to win the immediate case rather than to implement good policy generally. This is equally true of the career officials within the agency; their careers may be more enhanced by victory in fighting this year’s tax shelter of choice rather than by less noticeable good policy for the next twenty years. 

    A second problem is that if the agency is constructing a rule to fit a particular case, the notice-and-comment procedure becomes a farce. If everyone knows that the agency has proposed a draft rule to fit the facts of a particular case, why believe that any comments one might make will change the agency’s mind and result in a different final regulation?  Thus, excessive deference to agency regulations will reduce the objective quality of final regulations by depriving the agency of the public input which so often brings unnoticed implications to the agency’s attention.
 If a proposed regulation gets no comment,that is unlikely to be a sign that it is perfect; more likely the public (by which I mean not plumbers but tax lawyers, accountants, and scholars) thinks commenting would be a waste of effort. 


At the same time, as courts have noted (xxx add cites), it is quite reasonable for an agency to issue new regulations in response to the stimulus of litigation. Litigation is a sign of ambiguity, and the agency will want to clarify the rules quite apart from the particular cases being litigated; indeed, the new rules might even be to clarify what the courts have declared in rejecting the agency position. If issued with the usual care and the usual degree of public comment, there is no reason to derogate these regulations merely because litigation preceded them. 

   The key word is “preceded”. If regulations are issued during litigation, or, more precisely, for the sake of winning litigation, there is good reason to not to give those regulations deference.
 Such deference gives bad incentives, as explained above. 

   The resolution of these problems is simple. Give deference to regulations issued during litigation, but not to retroactive regulations. Consider Intermountain. The law being unclear, Treasury issued regulations designed to win court approval of its current policy actions, which include numerous enforcement actions in the context of a particular tax shelter and more than one appeal. Naturally, Treasury focuses on avoiding widespread defeat in its current efforts in policies which it chose long ago and are now closed to internal discussion.  Focussing on winning today’s battles, it will pay less attention than usual to the future implications of the rules, in contrast to normal rule-making, which sets the stage for the next day’s battles. 

 If, in contrast, Treasury had known that any regulation it made wouldn’t help with current battles but would have implications for the future, Treasury would pay more attention to those implications. Or, suppose the Supreme Court decides now that the regulations will not receive either retroactive or prospective Chevron deference, or, better yet, goes further and invalidates the six-year-limit as a matter of administrative law rather than Chevron. Then,  if Treasury re-issues the same regulations, the public can be reassured that Treasury is looking to the future and not  the past.

   In constructing a legal rule for deference, the Court should put the agencies’ strategic incentive foremost, if its concern is for good policy and a fair process. If, on the other hand, the Court thinks Congress has delegated judicial authority to the agencies, and even in cases where the agency is a party, Congress and the Constitution intended the agency to be in effect county prosecutor, judge, jury, and treasurer, then the incentive effects for the agency are irrelevant, as, indeed, is the judicial branch of government.     

III. Chevron Deference Is Bad
 

There is a large literature on the Chevron doctrine. The literature discusses which legal rational the Supreme Court had in mind and which legal rationales make sense.  I think the literature is misguided. Quite possibly, Justice Stevens was confused and had no good rationale. Even if he did, it was not necessarily shared by the other members of the Court. Even if it was, a current majority of the Court might disagree. Just as when one tries to find legislative intent, what we have is the text of the rule plus some reasoning by a few of the individuals involved which may be sincere or may be political posturing but which certainly need not be shared by others who voted for the same words in the text. Moreover, the search for a good legal rationale, whether it be Judge Stevens’s or the searcher’s, might be hopeless. Just because the Supreme Court agreed to a rule does not mean that there is any coherent legal rationale for it. Not only might they be mistaken in thinking their rationale is coherent, but they might have made the rule for a completely different reason than they claim in the opinion. This is a cynical view, to be sure, but no more cynical than the view that when a legislature passes a law it is not necessarily for the reasons proclaimed by the politicians.
 
   Intermountain is useful for illustrating how important the rationale one uses for court deference to executive rulings is. I will note discuss Chevron in any depth. I will show how Intermountain would fare under two kinds of theories, however. 

 First, the Congressional intent theory. 

Second, the prudential theory. 

How Intermountain shows that both theories are bad. 

 Third, the cynical theory. (ad. and tax law is boring)

  86 Notre Dame L. Rev. 273 (2011) “Chevron's Foundation,”  Seidenfeld, Mark. His theory is that judges are too biased to decide these things and know it, so they stay away. A “soft” norm. 
INTENT THEORY. 
 Chevron deference is part of statutes, part of Congressional intent, which is to have the executive branch interpret certain federal laws, not the judicial branch. 


 Which theory applies is important. Under all of them, lower courts must always defer to executive agency interpretations that are not arbitrary and capricious, even if the court thinks they are wrong.   Under the prudential theory, the Supreme Court does not have to defer. Usually it will, but only because it trusts the agency interpretation “more than its own eyes” just as you would trust an expert doctor who recommends half-poisoning you to treat your cancer, even though it seems like a bad idea to make a sick person sicker.
 But the Supreme Court does not trust lower courts to decide the precise degree of deference, and so tells them to pass the most difficult and important cases up to itself. Under the statutory and constitutional theories, the Supreme Court cannot legitimately interpret federal laws for which agencies have been entrusted with interpretive authority. Under the constitutional theory, Congress need not and cannot decide whether a statute is to be interpreted by courts or by agencies; certain statutes must be interpreted by the agencies alone. 
   In special contexts, each theory no doubt has its merits. The Supreme Court should not be so finely interpreting the President’s authority to wage war so as to dictate the details of military campaigns. And when an agency is given the authority to determine whether species are endangered,    the courts should perhaps not be making declaratory judgements deciding that polar bears are but black bears are not.
 

  Different justices on the Supreme Court have different views of Chevron’s justification.  The majority seem to go with the statutory theory and believe themselves unable to override an agency: 

 “A court's prior judicial construction of a statute trumps an agency construction otherwise entitled to Chevron deference only if the prior court decision holds that its construction follows from the unambiguous terms of the statute and thus leaves no room for agency discretion. This principle follows from Chevron itself. Chevron established a "presumption that Congress, when it left ambiguity in a statute meant for implementation by an agency, understood that the ambiguity would be resolved, first and foremost, by the agency, and desired the agency (rather than the courts) to possess whatever degree of discretion the ambiguity allows." Smiley, supra, at 740-741.” (Thomas majority, Brand-X)

Justice Breyer agreed, while phrasing the statutory theory differently: 


“An agency action qualifies for Chevron deference when Congress has explicitly or implicitly delegated to the agency the authority to "fill" a statutory "gap," including an interpretive gap created through an ambiguity in the language of a statute's provisions. Chevron, supra, at 843-844; Mead, supra, at 226-227. The Court said in Mead that such delegation "may be shown in a variety of ways, as by an agency's power to engage in adjudication or notice-and-comment rulemaking, or by some other indication of a comparable congressional intent." 533 U. S., at 227 (emphasis added).” (Breyer concurrence, his emphasis added, Brand X)


 Justice Scalia, unlike the other Justices in Brand-X, confronts the big question directly: Must the Supreme Court itself defer to the executive agency? 


“Imagine the following sequence of events: FCC action is challenged as ultra vires under the governing statute; the litigation reaches all the way to the Supreme Court of the United States. The Solicitor General sets forth the FCC's official position (approved by the Commission) regarding interpretation of the statute. Applying Mead, however, the Court denies the agency position Chevron deference, finds that the best interpretation of the statute contradicts the agency's position, and holds the challenged agency action unlawful.  The agency promptly conducts a rulemaking, and adopts a rule that comports with its earlier position--in effect disagreeing with the Supreme Court concerning the best interpretation of the statute. According to today's opinion, the agency is thereupon free to take the action that the Supreme Court found unlawful. ” (Scalia dissent, Brand-X)
      Scalia might even have taken the majority’s logic further. The logic of the Statutory and Constitutional theories analogizes federal court interpretation of regulatory statutes to federal court interpretation of state statutes.
 The federal courts must do both in many cases under their jurisdiction, but they should defer to the higher authorities: the regulatory agency or the state court. Thus, when the Supreme Court interprets a state law, its interpretation should be appealable to the higher authority, the state court, and--- though here supporters of this theory might balk--- when the Supreme Court interprets a  federal regulatory statute, its interpretation should be appealable to the higher authority: one of the agency’s ALJ’s, or perhaps a staff attorney.  Without such a right of appeal on points of law, it is hard to see how we can avoid cases of individual injustice when someone has lost because of Supreme Court misinterpretation that is not subject to review by the true authority.
    The statutory theory also is absurd from the point of view of separation of powers. It says that Congress can enact statutes that entrust interpretive authority to  particular executive agencies. Indeed, it says that Congress need not even establish that authority explicitly; explicit authority to write a statute’s regulations conveys the authority to interpret the statute. Surely in that case it would be even more legitimate for Congress to write as part of a statute that it is to be interpreted by a panel of nine members chosen by the President (and able to be fired by him) and confirmed by the Senate with salaries guaranteed never to be reduced. Congress could even establish one such panel to interpret all federal regulations.  The Courts would be left only with the authority to declare the panel’s rulings arbitrary and capricious. 
 
 Note that giving Congress this power is much stronger than giving it the right to withdraw jurisdiction from the courts.  Taking away federal jurisdiction, just says that the courts do not get involved.  The statutory theory  says the courts must be supportive of executive action, enforcing its interpretations of the law, and that the executive can have its own interpretive courts to keep complicated laws manageable. Besides the symbolic subservience, this is practically important, because taking away jurisdiction reduces federal power rather than increasing it. Taking away federal court jurisdiction over abortion cases, for example, prevents the federal courts from interfering with state courts. Taking away federal jurisdiction from EPA regulations, however, leaves no means of enforcing punishments for violations.  

  Intermountain and Stern v. Marshall, a 2011 bankruptcy case, make for interesting comparison. In Stern v. Marshall, a federal Bankruptcy Judge (who since 1984 have been appointed by appellate judges rather than by the President with confirmation by the Senate as Article III judges are (28 U.S.C. §152(a))), decided a claim of state tort law that was peripherally relevant to a bankruptcy case. Afterwards, the state court decided the claim differently. The question is which decision the federal District Court should take as the final judgement. That decision was appealed up to the U.S. Supreme Court. The majority decided the case narrowly, saying that the Bankruptcy Court could not enter final judgement in a state law counterclaim: 


“Article III of the Constitution provides that the judicial power of the United States may be vested only in courts whose judges enjoy the protections set forth in that Article. We conclude today that Congress, in one isolated respect, exceeded that limitation in the Bankruptcy Act of 1984. The Bankruptcy Court below lacked the constitutional authority to enter a final judgment on a state law counterclaim that is not resolved in the process of ruling on a creditor’s proof of claim.”

    The majority did note that  

“…the current bankruptcy system also requires the district court to review de novo and enter final judgment on any matters that are “related to” the bankruptcy proceedings,…”


The dissent makes the uncontroversial observation that back in 1932 the Supreme Court established that questions of law required de novo review by an Article III court: 


“The Court assumed that an Article III court would review the agency’s decision de novo in respect to questions of law but it would conduct a less searching review (looking to see only if the agency’s award was “supported by evidence in the record”) in respect to questions of fact. Crowell, 285 U. S., at 48–50.”


Justice Scalia, concurring, declared his desire for a broader and simpler holding in Stern v. Marshall: 


“Leaving aside certain adjudications by federal administrative agencies, which are governed (for better or worse) by our landmark decision in Crowell v. Benson, 285 U.S. 22 (1932), in my view an Article III judge is required in all federal adjudications, unless there is a firmly established historical practice to the contrary. For that reason—and not because of some intuitive balancing of benefits and harms—I agree that Article III judges are not required in the context of territorial courts, courts-martial, or true “public rights” cases. See Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 71 (1982) (plurality opinion). Perhaps historical practice permits non-Article III judges to process claims against the bankruptcy estate, see, e.g., Plank, Why Bankruptcy Judges Need Not and Should Not Be Article III Judges, 72 Am. Bankr. L.  J.  567, 607–609 (1998); the subject has not been briefed, and so I state no position on the matter.”


Thus, Stern v. Marshall says that a Bankruptcy Court’s findings on state law counterclaims, at least (it was a narrow holding),cannot constitutionally be final judgements. In addition, it is well-established that the findings of Bankruptcy Courts (and District Courts and Circuit Courts too, I think) on questions of law are reviewable de novo. 


Combining Stern v. Marshall with Brand-X gives us this view of current Supreme Court thinking: We can trust those guys in ATF and the FBI to be prudent and intelligent, and we can trust those guys in the IRS to be restrained in their claims for executive authority, but when it comes to the court-appointed bankruptcy judges --- reckless, emotionally involved, power-mad, and pea-brained--- watch out!
  Further comparing cases from different areas of the law, it is odd to see a court take the position that courts must decide policy questions such as whether homosexuality and abortion should be legal, and operational questions, such as the fine details of police search procedure,  but that judges   are neither qualified nor empowered to interpret the words of statutes. If a court is objective and wise enough to decide when human life begins, surely it can figure out what “omits from gross income” means. What else are appellate judges good at, if not figuring out the meaning of words? 
THE PRUDENTIAL THEORY 

  Chevron deference is federal common law, something the Supreme Court create to fill in gaps, safe effort, and make better decisions. In addition, it allows for a slowly growing system where judges only reluctantly intervene because they know that even if a decision is good for the immediate case, or even the immediate holding, it can have very bad repercussions elsewhere in an intricately interwoven system of rules (suggested to me by Jeffrey Stake, a professor of property law).


Consider the following diagram:
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Which line is longer? If you believe your eyes and don't use your background knowledge or a measuring stick, you'll say one is longer. But you know, reader, the trick. So you tell me they are the same. 

Bayesian theory, p. 67 Posner How Judges think. 

Judge Richard Posner says it is strange to think that "the judge has a free choice whether   to believe or disbelieve a witness," because "You cannot will belief." (p. 69). That’s wrong. 

 I think the only reasonable motivation for Chevron deference is like that.  The Court looks at a case, forms its own opinion, but then realizes that the agency is better informed and has given the matter more thought, and defers to the agency interpretation. The Supreme Court does not have the time to hear every case in the country, so it delegates its authority to lower courts and to executive agencies, in the way courts have done since the time of Moses:  


 “How can I myself alone bear your cumbrance, and your burden, and your strife? Take you wise men, and understanding, and known among your tribes, and I will make them rulers over you.  . . .And I charged your judges at that time, saying, Hear the causes between your brethren, and judge righteously between every man and his brother, and the stranger that is with him. Ye shall not respect persons in judgment; but ye shall hear the small as well as the great; ye shall not be afraid of the face of man; for the judgment is God's: and the cause that is too hard for you, bring it unto me, and I will hear it.”
  

   The problem with this theory is that means the lower courts do not do any preliminary considering of the substantive issues for the Supreme Court. 

  Also, it isn’t clear that the Supreme Court can delegate most of the judicial branch’s authority to the executive. The lower courts DO still have some authority, even tho they can be overruled by the Supreme Court. The President can’t dismiss them. So why should the Supreme Court be able to?  The Supreme Court can decide that courts should not decide a question, but not that only the SC can decide it and no other court. Nor can it delegate its own authority, even if it thinks itself unqualified (the Seidenfeld theory). On which see the next section. 
ANOTHER DEFERENCE RULE: 
   Even LOWER courts should only use agency deference instrumentally. This accords better with the dignity of the courts. The Supreme Court is free to say that it still trusts the agency more than the particular lower court making a decision--- and it can do this by per curiam decisions. That's a good idea.  We want lower courts to puzzle over the substance of the interpretation, not just use Chevron deference, for a case important enough not to get Chevron deference from the Supreme Court. Intermountain is a good example. We will not get the benefit of the DC Circuit's thinking on the substance of the case.  Of course, I am suggesting that Chevron be replaced here; I am now going beyond trying to make a sensible interpretation of it. (unless one thinks that it is unconstitutional for the Supreme Court to remove jurisdiction from the lower courts--- which, actually, it probably is). 

Yes-- let's think of an example. Could the Supreme Court say that in any admiralty case, the district courts and circuit courts must defer to a committee chosen by the shipper's trade association, which will use a formal notice-and-comment procedure in making law? That is to take jurisdiction away from the lower courts, which I think only Congress can do. Note that I will not allow the answer "But Treasury is benevolent, and the shipper's association is out for profit."  It cannot be denied that the President of the United States is more of a threat to civil liberties than the shipper's association. The President commands men with guns. The shippers do not. Nor does Congress. Congress can at least authorize the use of guns to enforce its will, but the shippers can't. 

  Could the Supreme Court even go so far as to appoint new judges and construct a new trial court system parallel to the existing one? No. Could it shift original jurisdiction of all abortion cases to itself? No. So it can't take away jurisdiction over non-obvious regulatory law.  

The judiciary is not unitary. The Supreme Court cannot override a jury's finding of fact. It cannot override a trial judge's finding of fact either-- in each case, assuming that finding is not obviously wrong. The President, though, can countermand a finding of fact of an inferior officer--- tho a court will look for bad faith and improper motivations on his part, just as it would if he made the decision personally in the first place.  

The sentencing guidelines case. Lower courts can't be bound. United States v. Booker and United States v. Fanfan, 2005 WL 50108 (Jan. 12, 2005).  
Blakely v. Washington, 542 US 296 – 2004. 
 THE CYNICAL THEORY (the Legal Realist theory?—no, they assumed benevolence) 


I suspect that the reason the Supreme Court was willing to adopt Chevron was at least partly that the Justices do think their personal opinions on abortion and homosexuality are more reliable than their personal opinions on tax law and telecommunications.  Tax law, like mathematics and accounting, is an unmerciful subject. It is easy to show that someone is objectively wrong and make them look stupid. Or, putting it differently, it is easy to demonstrate one’s own stupidity, to oneself and to others. There is no royal road to geometry--- but nobody ever said that about political opinions. Lots of people say they are no good at math, but nobody says they just can’t make good political judgements. And for most lawyers, if perhaps not for most lawyers reading this article, tax law simply isn’t as much fun as search and seizure.  
 Dobson case stuff. Lederman  brief.  It shows how the SC hates tax cases. It is bad. The Exec shoulod not even be zble to decide quesions of fact. A jury or judge should. The exec could appoint an obedient servant to find the fact it wants. That's exactly what spearation of powers is all about. The king can't fire the judges. He can't get around usin a jury---the Admiralty Courts problem. 

 
Justice Antonin Scalia, whose pre-Court career was in administrative law, said, "The constitutional work can be dull, too, but it’s not like the tax code. Philosopher-kings do not read the Internal Revenue Code, believe me."
 Justice William Douglas, famed for his expertise in business law, wrote to an ill Justice Hugo Black, "Take good care, lie low, and forget about these dull tax cases – which are now droning on and on..." (Richards,2001).
Former tax lawyer Justice Blackmun said: “If one's in the doghouse with the Chief, he gets the crud. He gets the tax cases and some of the Indian cases, which I like, but I've had a lot of them.”


 Judge Learned Hand, known for his common-law decisions in private law, said in a 1947 article (tongue-in-cheek… but not entirely): 


"In my own case the words of such an act as the Income Tax, for example, merely dance before my eyes in a meaningless procession: cross- reference to cross-reference, exception upon exception – couched in abstract terms that offer no handle to seize hold of – leave in my mind only a confused sense of some vitally important, but successfully concealed, purport, which it is my duty to extract, but which is within my power, if at all, only after the most inordinate expenditure of time.   I know that these monsters are the result of fabulous industry and ingenuity, plugging up this hole and casting out that net, against all possible evasion; yet at times I cannot help recalling a saying of William James about certain passages of Hegel: that they were no doubt written with a passion of rationality; but that one cannot help wondering whether to the reader they have any significance save that the words are strung together with syntactical correctness." 

 
  These are quotes from judges famous for their connection with nonconstitutional law. One can only imagine what the less quantitative judges must think about tax cases. Yet it is perhaps in tax cases—particularly business tax cases---  that even those judges have  the most advantage over the median voter.  A judge may find tax cases boring and difficult, but he has a better chance of understanding them than most people, which is not so clear when it comes to the more glamorous areas of the law where justice matters more and close reading matters less.   
  It is, moreover, in the boring areas of the law that we can expect judges to face the least temptation to impose their own preferences instead of trying to follow the law.
  The more boring the case,the better the law.
 Legislatures, in contrast, while also having neutral ideological preferences, can use the opacity of tax law to transfer large sums of money to sophisticated supporters or to conceal extravagance with public funds.  Executive agencies are even worse, facing both political pressures and containing an undue number of people from that small portion of the population who do have strong ideological positions on issues such as the definition of gross income, the format of farm support payments, or the safe level of benzene in municipal drinking water. 


Criminal procedure presents the opposite combination of relative expertise and ideological conflict of interest. Judges seem to like deciding this kind of case, if we look at the willingness of the U. S. Supreme Court to accept cert, despite the fact, or perhaps because of the fact, that they involve situations that the average voter can understand and laws which politicians cannot use to transfer money from one interest group to another (see Stuntz, 1997, 2006, for close analysis of the pathological judicialization of the criminal justice process).” 


Thus, there is good reason to give judges oversight over the interpretation of federal regulatory statutes. At the same time, the volume of regulations issuing from such statutes and the fine detail of the cases means that the courts must do something to avoid being overwhelmed by them. The Chevron doctrine is the solution, if it is understood in the prudential way as a structure to filter cases to use the knowledge of the executive branch (and its public commenters) while restraining its biases.  If I may quote Judge Posner again:   

“There are plenty of gaps in the Internal Revenue Code. But the authorized mode of gap-filling is by Treasury Regulations, which are issued after notice and an opportunity for public comment… rather than by Revenue Rulings. This court, sitting en banc, has held that interpretive rules, which are not subject to the requirements of notice and comment rulemaking, … are not entitled to Chevron deference…. The Internal Revenue Service knows more about the tax laws than the judges of the federal appellate courts do, and so it is natural for us to give some weight to its views about the meaning and application of those laws.” 


The Tax Court said in 1996 that “absent exceptional circumstances, revenue rulings are viewed as `merely an opinion of a lawyer in the agency’, they are not considered to have the effect of law, and they are not binding on the Commissioner or the courts.”


The advice of the Treasury Department is valuable, and the courts can evaluate it just as they would the opinion of anyone else whose opinion might be biased. If the chief talent of the appellate judge is to figure out the meaning of words, that of the trial judge (as fact-finder, at least, if not as umpire) is to judge the credibility of witnesses and lawyers. Moreover, the official position of an agency is not just the position of someone who is expert; it is the opinion of someone who is expert, whose job and promotion depends on avoiding mistakes, and who has a staff to help him, and it also incorporates, via notice-and-comment the information provided by industry custom, citizen comment, and lobbyists on both sides.  
Such deference would work as follows: 
1. Lower courts have a duty to try to follow existing Supreme Court precedent, and even if they think the Supreme Court would not follow it now, to follow it anyway and suggest to the Supreme Court that they overrule it.  This premise is debatable, but is generally accepted.
2. The SC has decided as a convenient rule that it trusts the exec agencies more than itself or the lower courts in close questions of interpreting statutes in the making of regulations.  Lower courts should defer to agency interpretations that have gone through notice and comment just as they defer to old Supreme Court opinions and to trial court findings of fact, while flagging for Supreme Court consideration cases where the agency seems to have abused its discretion. 
3. The Supreme Court itself should feel free to look at any point of law de novo, while deferring to the agency on points less important, just as it allows many circuit court holdings to stand simply because they are not important enough for Supreme Court consideration. 
    Following the Prudential theory of Chevron, even if the six-year limit had been published before the Intermountain case was brought, the Supreme Court should still review it de novo if the agency had let key implications pass without seeming to notice them, especially since the limit represented a different understanding of the statute than longstanding industry custom. The agency would have demonstrated disuse of that very expertise upon which Chevron deference was granted, and Congress would not have intended (nor constitutionally could have intended) to let the executive branch interpret statutes with no more knowledge and considerably less political influence than the judicial branch.   

   I think the Court would have fewer headaches if it made Chevron “soft”, a recommendation to the lower courts rather than a rule. Then the Court could still reject most of the boring cases, but when an interesting one came along, it could accept it.  Of course it can do that now, but it needs to go through contortions about Step One of Chevron and how the language really is unambiguous, and then it looks silly. See EPA v. Massachusetts. 
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�  I cannot resist one comment, however, from a different angle than any I have seen in the literature. Chevron step one doesn't really apply. The only reason people think there is ambiguity is because Colony said so. And Colony only said so because the Tax Court said so, I bet.  But (see the 7th circuit opinoin)





� “April 18 Spring Cleaning: Tax Records You Can Throw Away,” � HYPERLINK "http://summitsojourner.com/author/summitsojourner/" �Summit Sojourner�,  http://summitsojourner.com/2011/04/11/april-18-spring-cleaning-tax-records-you-can-throw-away/  (April 11, 2011).





� “Important Financial Records to Keep In A Safe Place,” Everything Finance, � HYPERLINK "http://everythingfinanceblog.com/2011/04/important-financial-records-to-keep-in-a-safe-place.html" �http://everythingfinanceblog.com/2011/04/important-financial-records-to-keep-in-a-safe-place.html� (April 7th, 2011).





� IRS, “IRS Audit FAQs”  http://www.irs.gov/businesses/small/article/0,,id=219636,00.html#keypoint7  (September 23, 2010).





� Table 1 source: IRS,  “Table 1.4  All Returns: Sources of Income, Adjustments, and Tax Items, 


by Size of Adjusted Gross Income, Tax Year 2008,” http://www.irs.gov/pub/irs-soi/08in14ar.xls.


� I need to think about Colony’s business/nonbusiness distinction here. 


� I need to find out the burden of proof statutes and regulations. See �HYPERLINK "http://www.law.cornell.edu/uscode/26/usc_sec_26_00007491----000-.html"��IRC § 7491�: “If, in any court proceeding, a taxpayer introduces credible    evidence with respect to any factual issue relevant to   ascertaining the liability of the taxpayer for any tax imposed by subtitle A or B, the Secretary shall have the burden of proof  with respect to such issue.”


� “IRS Issues Proposed Regulations on New Basis Reporting Requirement,” IR-2009-118, Dec. 16, 2009, updated August 2, 2011.  � HYPERLINK "http://www.irs.gov/newsroom/article/0,,id=217167,00.html" �http://www.irs.gov/newsroom/article/0,,id=217167,00.html�.  


� To be sure, to defend against fraud it might be useful to keep records forever, since criminal fraud tax evasion has no statute of limitations. Accusations of fraud are a remote contingency for someone who has not committed fraud, however, and the burden of proof is on the IRS, so it is not even clear whether keeping the records---which could be subpoena’d by the IRS--- would be beneficial to the taxpayer. IRC § 7454 “Burden of proof in fraud, foundation manager, and    transferee cases,”: “In any proceeding involving the issue whether the petitioner has  been guilty of fraud with intent to evade tax, the burden of proof  in respect of such issue shall be upon the Secretary.”





�  See Daniel Katz & Michael Bommarito, “Measuring the Complexity of the United States Code.”


� Patrick D. Hoctor,  v. United States Department of Agriculture,  82 F.3d 165 (7th Cir. 1996, Posner, J.). 


� This is analogous to courts’ refusal to insert precise numbers into ill-written contracts, which are instead rejected as “void for vagueness”. 


� I should find what has been written on this. Part of “life moving on” is adjustments in behavior after the disruption of, for example, a tort or a breach of contract. Part is time discounting: whatever may be the reason for criminal punishment, it is less useful to have a punishment that only starts ten years after the offense is committed. Revenge is not a dish best served cold; that is ex post rationalization. 


� I need to improve the diagram and discussion. Add specific functions for cost and benefit.  Use dollars and time on the axes. Start the net benefit negative,then make it go positive, then negative again.  Add the total benefit and total cost curves. Make marginal benefit decreasing and marginal cost constant. 


�  Paqperwork reduction Act. Check their methods. 


    How has the optimal statute of limtiations changed over time? 


Do the computation of the relative cost of recordkeeping and of ex post recovery of basis.


 Should we keep records of capital gains at all?


 Storage backup costs for records. Vs. Just reconstruction.


Small vs. large misstatments?


 Make it clear tha thte Even Playing Field is not hte thing.  


Look at the liteature on Tolling hte statute of limitations.

















� Blackstone, Commentaries, Vol I, p. 60 said, "The fairest and most natural method to interpret the will of the legislator..." Bologna blood-letting example. See too John Manning, "The Absurdity Doctrine," Harvard Law Review, 116: 2387 (2003). 





� “Definition of Omission From Gross Income: A Proposed Rule by the � HYPERLINK "http://www.federalregister.gov/agencies/internal-revenue-service" �Internal Revenue Service� on � HYPERLINK "http://www.federalregister.gov/articles/2009/09/28" �09/28/2009�,” � HYPERLINK "http://federalregister.gov/a/E9-23423" �http://federalregister.gov/a/E9-23423� 





� “Regulatory Planning and Review,” Federal Register, Vol. 58. No. 190, Monday. October 4. 1993,  http://www.plainlanguage.gov/populartopics/regulations/eo12866.pdf.


� xxx Insert a footnote here with evidence and authority. 


� Whether a court can tell that a regulation is written for the purpose of winning litigation is a separate question. Often this is obvious; often it is not.  The place to start is with what the rule should be if the IRS admits to a bad motive. 


� The argument for invalidating the six-year-limit as a matter of administrative law (that is, ignoring whether it is contrary to  statute or not and just looking at procedure) is that although it went through the formal process of notice and comment, that process was so polluted by the taint of opportunistic appeal-winning that under the Administrative Procedure Act it needs to be repeated without that taint,  in the same way as a regulation made with too short a comment period,  illegal ex parte comments to the agency, or discovery of a memo in which the agency head wrote in advance of public comment that he would merely file it away without allowing any changes to the  proposed regulation would be invalidated without prejudice to re-issuance after following correct procedures. 


� I should add subheadings in this section, to indicate the logic.


� Consider, for example, the Louisiana state law that forbade Benedictine monks from making and selling coffins unless they provided  a full range of  funeral parlor services.  A Federal court struck down the law as having no rational basis, or, more precisely, since there is no public-interest basis and  helping a special interest should not count as a “rational basis”.   ST. JOSEPH ABBEY, ET AL v. PAUL “WES” CASTILLE, ET AL, Civil Action NO. 10-2717. SECTION “K”(5) , UNITED STATES DISTRICT COURT,  EASTERN DISTRICT OF LOUISIANA , http://www.ij.org/images/pdf_folder/economic_liberty/la_caskets/casketsopinion.pdf.


� Loosely speaking, that’s what chemotherapy does, the idea being that the poison hurts the cancer cells more than normal cells. 


� Cite here to the 2011 district court polar bear case that went on for more than 100 pages despite using Chevron deference. 


� I seem to recall reading this recently in some opinion. I need to track that down. 


� Deuteronomy 1:12-13, 16-17 KJV [brackets omitted].


� “A Look at the Hidden World of U.S. Associate Justice Antonin Scalia,” National Post, June 12, 1992 as quoted in Richards (2001). 


�  http://thinkexist.com/quotation/if_one-s_in_the_doghouse_with_the_chief-he_gets/208404.html—original, probably from � HYPERLINK "http://en.wikipedia.org/wiki/Bob_Woodward" \o "Bob Woodward" �Robert Woodward� and � HYPERLINK "http://en.wikipedia.org/wiki/Scott_Armstrong_%28journalist%29" \o "Scott Armstrong (journalist)" �Scott Armstrong� (2005) The Brethren, Simon & Schuster, from the depths of my memory. 





�  The incentives and expertise of Supreme Court clerks are perhaps just as important, since they customarily do the first cut of cert petitions in deciding which cases are worth consideration by the Court. How many clerks have taken a tax course?  I have not found articles on the self-interest of clerks in cert petition triage, but on more measurable consideration in tax cases and cert see Staudt (2004). 


� This is related to the idea that “Hard cases make bad law.”  It is true only ceteris paribus, though. Boring cases will avoid ideological distortion, but boring and technically difficult cases will still often be poorly decided, not from bias but from confusion.  This may be the case in tax law. (find cite)


� First Chicago NBD Corp. v. Commissioner, 135 F.3d 457, 458-460 (7th Cir., Posner. J., 1998) aff’g 96 T.C. 421 (1991) citations omitted. The en banc decision he mentions is Horton. 


� Estate of McLendon v. Commissioner, T.C. Memo 1996-307 (quoting Stubbs, Overbeck & Assocs. v. United States, 445 F.2d 1142, 1146-47 (5th Cir. 1971))
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