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Recruitment into Managed Courts during Political Chaos:  Japan in the 1990s

By J. Mark Ramseyer & Eric B. Rasmusen*

 
Because of the risk of political interference, in countries with managed courts jurists who share ruling-party preferences disproportionately self-select into judicial careers.  During political turmoil, such jurists will find judicial careers less attractive.  Although their more heterodox peers might otherwise take the court jobs in their stead, incumbents (appointed by the formerly dominant party) may exclude them.  With orthodox jurists shunning the courts and the heterodox blocked, recruitment will lag.  Combining data on a random sample of 1,605 Japanese lawyers and all 2,502 judges hired between 1971 and 2001, we locate evidence consistent with this hypothesis.  Young lawyers are more reluctant to become judges, especially the talented ones (though those that go into the judiciary are still above average in talent). 


* Mitsubishi Professor of Japanese Legal Studies, Harvard Law School, and the Dan R. & Catherine M. Dalton Professor, Kelley School of Business, Indiana University, respectively.  We received generous financial assistance from the John M. Olin Center for Law, Economics & Business at the Harvard Law School.  We thank participants in the IU BEPP Brown Bag for helpful comments.  

   NOTES FOR THE TALK
Intro: What we are doing in the paper is trying to figure out whether Japanese judges  were less talented after big political events that occurred in 1993 than before.  To do this, we use probit regressions for the choice to become a judge instead of a  private attorney.  The big problems are in defining talent and in untangling other variables that might affect judicial talent. 

Some background will be useful. There are 3 basic ways of running a judiciary. You can elect judges, you can appoint them to posts at which they stay for their entire career, or you can have a bureaucratic hierarchy--- what we call a managed Court system. This last is the most common around the world. A judge is an elite bureaucrat, rather like the Foreign Service in the US.  You start young, work your way up. 

Advantages: ability is rewarded, stable system, more unified judiciary. 

Disadvantage? – lower court judges can’t get away with so much. Not as fun.  Political tone of the judiciary matters. 
  Japan is not unusual in its system.  It is unusual in having a long period of stability, though.   After taking power in 1955, the LDP ruled continuously until 1993  Then, the judiciary  moved from a reliably conservative judiciary to being one with an uncertain political future.  We ask how this affected recruitment.
 To become a judge, a young person would graduate from college—maybe with a law major, maybe not--- and study for the ferocisouly difficult   exam  for admission to the single national law school, LRTI. Legal Research & Training Institute.  The exam had  a 3% pass rate.  Therefore, most people flunked it. They could take it again a year later, and keep taking it till they passed or gave up. Then they would go to the Institute. On comng out, they  faced 3 kinds of jobs:  judge, prosecutor, or private attorney.  Traditionally, the best became judges. 
If a student was accepted as a judge, he would begin a series of 3 year rotation assignments.  These would be assigned by the Secretariat, the personnel office, which was responsible to the Chief Justice of the SCourt.

Start in Tokyo DC. Then a small court. Then back… etcetera. 

 In previous work we have shown that ability matters to promotion, but that making politically charged decisions can derail a judge’s career. We also found that belonging to a left-wing political association in the 60s hurt a judge’s future career--- and that the members of that association were brighter than average. 

 After taking power in 1955, the LDP ruled continuously until 1993.   .  Ichiro Ozawa engineered a no-confidence vote, quit the LDP, and created a new party.  In the ensuing election, all of his allies won re-election, but the LDP itself captured only a minority of seats.  Several non-LDP parties emerged   They coalesced around renegade-LDP politician Morihiro Hosokawa, and threw the LDP out of power.  Yet Hosokawa could not break free of Ozawa's influence, and the coalition that had thrust him into power soon unraveled.  He himself governed only eight months, and his successor (another ex-LDP politician) lasted barely two.  The Socialists struck a deal with the LDP that catapulted their leader, Tomiichi Murayama, into the Prime Minister's office.  It was their first return to power since the short-lived Socialist government of 1947.  The return did not last.  Like Hosokawa, Murayama labored under behind-the-scenes control from experienced LDP politicians.  He implemented little if any of the traditional Socialist agenda, and in the 1996 election the LDP regained   control of the government.  It has held the Cabinet ever since, albeit with small coalition partners. 

         Our objective is simple: to see if the talent of judges fell in 1993, and fell because of the political events, not because of the economy or anything else. 

 Other slides are in a powerpoint file, decline.ppt. 
Balancing Independence and Responsibility

American Federal Judges:  Appointed for life by the President, with Senate approval,  as a trial judge, appellate judge, or supreme court judge, with only a modest chance  of promotion.

American State Judges:  A variety of schemes. Supreme court judges  are often appointed by the governor, for life or fixed terms, sometimes with retention elections, sometimes after nomination by panels of lawyers. Lower court judges are often elected for fixed terms. 

Japanese Judges:  Supreme court judges are appointed by the Prime Minister.  Lower court judges are appointed  by a judicial central organization (the Secretariat)    and   rotated to different assignments until retirement at age 65. 
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Table 2:  Probit Estimates of the

Probability of Becoming a Judge
	
	(a)
	(b)
	(c)
	(d)

	
	
	
	
	

	  UTokyo
	 0.045**
	 0.038*
	 0.038*
	 0.039*

	
	(2.22)
	(1.89)
	(1.91)
	(1.95)

	  UKyoto
	-0.014
	-0.013
	-0.012
	-0.010

	
	(0.57)
	(0.53)
	(0.46)
	(0.41)

	 Flunks
	-0.039***
	-0.042***
	-0.041***
	-0.042***

	
	(12.89)
	(13.29)
	(13.07)
	(13.11)

	
	
	
	
	

	 Post93
	 0.108**
	-0.030
	-0.035
	-0.038

	
	(2.49)
	(0.63)
	(0.73)
	(0.81)

	 Post93UT
	-0.102***
	-0.095***
	-0.098***
	-0.100***

	
	(3.06)
	(2.80)
	(2.92)
	(2.97)

	  Post93UK
	-0.196***
	-0.194***
	-0.194***
	-0.194***

	
	(5.31)
	(5.33)
	(5.32)
	(5.31)

	  Post93Flunk
	 0.010
	 0.013**
	 0.012*
	 0.013*

	
	(1.50)
	(2.03)
	(1.87)
	(1.90)

	
	
	
	
	

	 Judge Salary
	
	 0.028***
	 0.035***
	 0.013

	
	
	(4.67)
	(5.11)
	(1.13)

	  Total Trade
	
	
	-0.014**
	-0.023***

	
	
	
	(2.12)
	(2.94)

	 Year Graduated
	
	
	
	 0.006**

	
	
	
	
	(2.29)

	
	
	
	
	


Table 3:  Robustness Checks for

the Probability of Becoming a Judge (I) (n=3053 to 3102)

(a)
(b)
(c)
(d)
(e)  .

U Tokyo
.038
.037
.039

1.00


(1.91)
(1.84)
(1.94)

(2.07)

U Kyoto
-.012
-.012
-.012

1.00


(0.46)
(0.49)
(0.46)

(6.30)

UT-UK



.024





(1.38)

Flunks
-.041
-.042
-.042
-.042
-1.994


(13.07)
(13.20)
(13.07)
(13.17)
(2.93)

Post93
-.035
-.034

-.040


(0.73)
(0.72)

(0.86)

Post93 * UT
-.098
-.099
-.103



(2.92)
(2.94)
(3.07)

Post93 * UK
-.194
-.196
-.192


(5.32)
(5.43)
(5.34)

Post93 * UT-UK



-.122





(4.17)

Post93 * Flunks
.012
.012
.010
.013


(1.87)
(1.81)
(1.40)
(2.05)

Year * UT




-.004






(2.07)

Year * UK




-.021






(6.31)

Year * Flunks




.001






(2.87)

Year




.005






(1.36)

Judge Salary
.035
.036
.012
.036
.005


(5.11)
(5.26)
(0.99)
(5.25)
(0.42)

Total Trade
-.014
-.014
-.005
-.016
-.019


(2.12)
(2.08)
(0.33)
(2.36)
(2.39)

Missing Flunks:
Dropped
Imputed
Dropped
Dropped
Dropped


Year dummies:
No
No
Yes
No
No


 Table 4:   Probability of Becoming a Judge (II) (n=3053-3057)
(spec. b has all Flunks, not just those from 0-10)

(a)
(b)
(c)
(d)
(e)
(f)
(g)  .

U Tokyo
.038
.041
.043


.053
.021


(1.91)
(2.43)
(2.51)


(2.50)
(1.13)

U Kyoto
-.012
-.003
-.007


-.002
-.022


(0.46)
(0.14)
(0.33)


(0.09)
(0.91)

Flunks
-.041
-.029

-.043
-.043
-.043
-.039


(13.07)
(14.79)

(13.55)
(13.60)
(13.12)
(12.67)

Flunks 0-4


.346




(9.13)

Flunks 5-9


.161




(4.57)

Flunks 10-14


.069




(1.76)

Post93
-.035
.004
-.109
-.126
-.107


(0.73)
(0.12)
(1.78)
(3.32)
(2.68)

Post93 * UT
-.098
-.082
-.075


(2.92)
(3.00)
(2.62)

Post93 * UK
-.194
-.157
-.161


(5.32)
(5.46)
(5.42)

Post93 * Flunks
.012
.002

.022
.020


(1.87)
(0.54)

(3.95)
(3.19)

Post93*Flunks 0-4


.160




(1.79)

Post93*Flunks 5-9


.243




(2.55)

Post93*Flunks 10-14


.109




(1.18)

Post91





-.041







(0.87)

Post91 * UT





-.107







(3.56)

Post91 * UK





-.194







(5.68)

Post91 * Flunks





.017







(2.79)

Post95






-.019








(0.38)

Post95 * UT






-.088








(2.12)

Post95 * UK






-.194








(4.82)

Post95 * Flunks






.005








(0.62)

Judge Salary
.035
.031
.030
.036
.036
.033
.035


(5.11)
(5.64)
(5.38)
(5.15)
(5.25)
(4.21)
(6.40)

Total Trade
-.014
-.017
-.016
-.018
-.014
-.013
-.012


(2.12)
(3.05)
(2.97)
(2.80)
(2.03)
(1.94)
(1.90)

 Table 5:  The Probability of Becoming a Judge (III)

	
	(a)
	(b)
	(c)
	(d)
	(e)

	
	 
	 
	 
	 
	 

	UTokyo
	 0.038*
	 0.037*
	 0.039*
	-0.431
	-0.119

	
	(1.91)
	(1.83)
	(1.94)
	(0.15)
	(1.28)

	UKyoto
	-0.012
	-0.010
	-0.008
	 1.000***
	 0.177

	
	(0.46)
	(0.39)
	(0.32)
	(3.03)
	(0.96)

	Flunks
	-0.041***
	-0.041***
	-0.042***
	-2.178**
	-0.040**

	
	(13.07)
	(12.94)
	(13.07)
	(2.05)
	(2.34)

	Post93
	-0.035
	 0.003
	-0.016
	 0.024
	-0.029

	
	(0.73)
	(0.06)
	(0.32)
	(0.36)
	(0.59)

	Post93UT
	-0.098***
	-0.101***
	-0.102***
	-0.102**
	-0.111***

	
	(2.92)
	(3.02)
	(3.06)
	(2.03)
	(3.26)

	Post93UK
	-0.194***
	-0.194***
	-0.193***
	-0.160**
	-0.192***

	
	(5.32)
	(5.37)
	(5.33)
	(2.19)
	(4.81)

	Post93Flunk
	 0.012*
	 0.010
	 0.012*
	-0.003
	 0.012*

	
	(1.87)
	(1.51)
	(1.77)
	(0.31)
	(1.75)

	Judge Salary
	 0.035***
	 0.042***
	 0.007
	 0.011
	 0.035***

	
	(5.11)
	(5.58)
	(0.68)
	(0.96)
	(4.98)

	Total Trade
	-0.014**
	-0.006
	-0.023***
	-0.021***
	-0.017

	
	(2.12)
	(0.81)
	(3.20)
	(2.62)
	(1.19)

	Unemployment
	
	-0.047***
	
	
	

	
	
	(2.66)
	
	
	

	Trade*UTokyo
	
	
	
	
	25.007*

	
	
	
	
	
	(1.65)

	Trade*UKyoto
	
	
	
	
	-23.354

	
	
	
	
	
	(1.05)

	Trade*flunk
	
	
	
	
	-0.159

	
	
	
	
	
	(0.07)

	Year graduated
	
	
	
	 0.003
	

	
	
	
	
	(0.62)
	

	Year*UTokyo
	
	
	
	 0.496
	

	
	
	
	
	(0.16)
	

	Year*UKyoto
	
	
	
	-14.249***
	

	
	
	
	
	(3.03)
	

	Year*flunks
	
	
	
	 1.078**
	

	
	
	
	
	(2.01)
	

	GDExp/capita
	
	
	 0.086***
	
	

	
	
	
	(3.49)
	
	


 THE  JAPANESE CONSTITUTION

   Article 9:  ''land, sea, and air forces, as well as other war potential, will never be maintained.  The right of belligerency of the state will not be recognized.''

   Article 27:  ''All people shall have the right and the obligation to work. ... '' 

Article 27:  '' ...  Children shall not be exploited.'' 

 Article 25:  ''In all spheres of life, the State shall use its endeavors for the promotion and extension of social welfare and security, and of public health.''  

 Article 25:  ''All people shall have the right to maintain the minimum standards of wholesome and cultured living.''   

