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Perhaps most disturbing about Petitioner's demand that this Court decide the 

Rule 48( a) issue in the first instance is that this Court would have to evaluate the 

host of factual matters he asserts as grounds for granting the Government's motion. 

This Court would be determining the truth of those multifarious allegations and eval

uating their relevance and probative value, without being able to take sworn testi

mony under oath in open court, evaluate witnesses' demeanor, and consider the ev

idence against the backdrop of several years' worth of prior proceedings. 

The District Court is the proper forum for making this decision in the first 

instance. If it denies the Rule 48( a) motion, an appeal will lie as of right and the 

normal standards for appellate review would apply. Proceeding in the usual manner 

preserves the proper allocation of responsibilities between trial and appellate courts 

and avoids the egregious misuse of the writ of mandamus Petitioner seeks. Manda

mus is certainly not appropriate when it is transparently used as a substitute for the 

appellate procedure prescribed by Congress. 

A court that is asked to grant a writ of mandamus must be satisfied that the 

petitioner has demonstrated "that his right to issuance of the writ is clear and indis

putable, the party seeking issuance of the writ must have no other adequate means 

to attain the relief he desires, and the issuing court, in the exercise of its discretion, 
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Three unresolved issues further show that Petitioner 
lacks a clear and indisputable right to mandamus 

The deficient basis for Petitioner's claim on the merits aside, three additional 

factors indicate that he does not have the requisite clear and indisputable right to a 

writ of mandamus dismissing the prosecution. 

First, the equitable doctrine of clean hands applies to the writ of mandamus. 

United States ex rel. Turner v. Fisher, 222 U.S. 204, 209 (1911) (mem.); e.g., Jack

son v. McCall, 509 F. Supp. 504, 506-07 (D.D.C. 1981). Given the District Court's 

stated concern that Petitioner may have committed perjury in the course of the pro

ceedings below, this Court should be especially loath to grant a writ of mandamus 

until any question of clean hands has been resolved. 

Second, even if Petitioner's case were otherwise well-founded, the burden is 

on him to show not only that he had a clear and indisputable right to dismissal of the 

information, he would also need to show that that he had a clear and indisputable 

right to a dismissal with prejudice. This is plainly an extremely tall order on manda

mus, and he has not even come close to making such a showing so as to bind the 

federal government for all time. 

Finally, the structure and text of Rule 48(a) suggest that it does not apply after 

pleas have been accepted. In United States v. Smith, 467 F.3d 785, 789 (D.C. Cir. 

2006), which Petitioner nowhere cites, this Court expressly did not reach the 
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question "whether Rule 48 alone can properly be used to vacate a final conviction." 

Whether or not the advanced posture of the case alone is fatal, nothing in Smith

suggests that timing either cannot or should not be taken into account in deciding 

whether to grant a Rule 48( a) motion. Here again, Petitioner has failed to make out 

a clear and indisputable right. Quite the contrary, Smith suggests that a major inter

pretive issue that is directly pertinent to the disposition of the Government's motion 

and Petitioner's right to a writ of mandamus is unresolved. That issue too ought to 

be resolved by the District Court in the first instance. 

For these additional reasons, by definition, Petitioner does not have a clear 

and indisputable right to the relief he seeks. 

Conclusion 

Because compelling the District Court to grant the Government's Rule 48(a) 

motion would unjustifiably interfere with the normal allocation of decision-making 

responsibilities as between this Court and the District Court, and because Petitioner 

has fallen far short of demonstrating a clear and indisputable right to relief, the peti

tion should be denied. 
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